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UNITED STATES DIS'IRicr COURI' 
EASTERN DISTRICT OF WASHThJGION 
COLVILLE CONFEDERATED TRIBES, ) 
) 
Plaintiffs, ) 
) 
w. ) 
) 
BOYD WAL'ION, JR., et ux, et al., ) 
) 
Defendants, ) 
) 
STATE OF WASHINGIDN, ) 
) 
Defendant/Intervenor. ) 
) 
----------------------------~) ) 
UNITED STATES OF AMERICA, ) 
) 
Plaintiff, ) 
) 
w. ) 
) 
vJILLIAl'-1 BOYD ~'i/ALTCN, et ux, et al. , ) 
and THE STATE OF WASHINGIDN, ) 
) 
Defendants. ) 
------------------------------~) 
Civil No. 3421 / 
E'll:ED IN irHEl 
116 S. DISTRICT COURT. 
Eastern District of Washington 
FEB 17 1982' 
/ d. R. fB T,. Clerk 
• _£EC • DeRuty 
Civil No. 3831 
STATEMENT OF ISSUES BY COLVILLE CONFEDERATED TRIBES 
* * * * * * 
MYI'IOO TO PRECIDDE WASHINGTON STATE'S PARI'ICIPATION 
By its m:i.nute order entered February 4, 1982, this Court directed the 
Colville Confederated Tribes, Plaintiffs here in Civil No. 3421, and the other 
parties to this proceeding to list the issues requiring resolution by this 
Court predicated upon the present record in these proceedings, including but 
not limited to the June 1, 1981 decision of the United States Court of Appeals 
for the Ninth Circuit in Colville v. Walton, et al. y 
THREAT TO TRIBES' RIGHT 'ID THEIR DAY IN COURI' 
Washington State's Intrusion Into Proceedings Threatens 
A Full, Fair And Juridical Resolution Of Remaining Issues 
M:>st crucial issue here is whether the Col ville Confederated Tribes of 
, Indians, Plaintiffs, can obtain their day in court under the circumstances. 
;· 
I' 31 'i 
l i 
:J ----------------------
32 11 
·I 1/ 647 F.2d 42 (CA 9, 1981), cert. den., November 30, 1981. /J -
1
1 STATEMENT OF ISSUES ••• 
MJI'ION 'ID PRECIDDE - 1 
I 
I 
1 On FebruaJ:Y 4, 1982, the Colville Confederated Tribes, by oral notion, 
2 objected to the presence of the State of Washington in these proceedings. 
3 Stressed there and reiterated here is the fact that Washington State, having 
4 lost in the United States Court of Appeals and having had its petition for 
5 certiorari denied, is pursuing a course that is highly improper by attempting 
6 to participate in these proceedings as a party. In the February 4, 1982 
7 hearing, the State offered no legal basis for its presence in these proceedings. 
8 There is none. 
9 The Col ville Confederated Tribes renew their notion to have the State of 
10 ; Washington excluded fran these proceedings up::m the following grounds and for 
11 the following reasons. 
12 Shortly after the Colville Confederated Tribes initiated these proceed-
13 ings on September 15, 1970, the State of Washington intervened as a party 
14 defendant. The State has throughout the proceedings aggressively attacked the 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
!' 
l i 
i l 
I• li 
Col ville Confederated Tribes and sought to extend state jurisdiction over the 
water resources of the Tribes throughout the Colville Indian Reservation. 
Concurrently, the Colville Confederated Tribes are confronted with the 
aggressive [)eparbnent of Interior and [)eparbnent of Justice, which [)epart:rrents, : 
while vacillating have at all times sought to seize and diminish the Tribes' 
I 
rights to the use of water. Those agencies~ irrmersed in conflicts of interest, ! 
I 
eschewed their trust obligations and stated, in regard to the case of Colville j 
I 
v. Walton, State of Washington, Intervenor, that: 
I 
2/ 
It is the position of the United States that the 
Secretary of the Interior has the exclusive juris-
diction to control and administer the allocation 
of waters on [1] tribal, [2] allotted and [3] 
formerly allotted lands of the Colville Reservation 
pursuant to the authority vested in the Secretary 
under 25 U.S.C. Sec. 381. ~ 
I 
I 
I 
I 
i 
' 
See, letter of March 6, 1973, from the Assistant Attorney General, land 
and Natural Resources Division, Departrrent of the Interior, to the United 1 
States Attorney, Spokane, Washington, Re: "United States of Arrerica · 
v. William Boyd Walton, et ux., and State of Washington; Proposed action 
for protection of Colville Confederated Tribe Water Rights." (Emphasis 
supplied). 
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That grasp for power by the Department of Justice on behalf of the Secretary of 
Interior was and is clearly violative of 25 U.S.C. 381, upon which the Depart-
rrent of Interior and the Secretary rely. That enact:rrent provides as follows: 
... the Secretary of the Interior is authorized 
to prescribe such rules and regulations as he may 
deem necessary 
to secure a just and equal distribution 
[of water] thereof [within the Colville 
Indian Reservation] am::mg the Indians 
residing upon any such reservations .... 
[emphasis added] 
Stressed here is the fact that politics have precluded the Secretary of 
Interior from ever formulating rules and regulations "necessary to secure a 
just and equal distribution ... arrong the Indians residing" on the Colville 
Indian Reservation. 
Irrespective of the fact that there were no rules and regulations prarnul-
gated and issued by the Secretary of Interior, the Justice Depart:rrent, on 
behalf of the Secretary, prayed arrong other things that the Wal tons 
. . . be enjoined from diverting water. . . in any 
amount of [sic] excess of that authorized by 
the Secretary of the Interior. y 
Extrerrely relevant here in view of the Tribes' renewed Irotion is the additional 
prayer by the Department of Justice on behalf of the Secretary of Interior: 
For an order enjoining the defendant State of 
Washington from issuing any pennits for the 
appropriation or pumping of water from lands 
within the exterior boundaries of the Col ville 
Indian Reservation. y 
It was on the basis of the case initiated against the Defendants Waltons 
and the State of Washington that the proceedings in this Court went to trial. 
In this Court's Opinion, entered October 25, 1978, in keeping with the issues 
before it, the following decision was expressed: 
EFFECT OF STATE WATER PERMITS ~'VI'I'HThl THE RESERVATION 
The Tribe and the United States contend that the 
State of Washington has no authority to issue 
11 3/ I I ~ Complaint, 
Civil No. 3831, filed March 15, 1973, at p. 4. 
I 
Ibid. 
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!: 
1 permits for appropriation of water within the 
reservation, and that permits issued to Waltons 
2 are null and void. The Tribe and the United 
States differ in opinion, however, concerning who 
3 ultirrately holds such authority. The United 
States claims exclusive federal jurisdiction to 
4 regulate reservation waters. The Tribe claims 
that the power vested in the Secretary of 
5 Interior under 25 U.S.C. §381 is not exclusive 
and that the Tribe itself has inherent power to 
6 regulate its own waters. ~ 
7 Having extensively reviewed the issues presented by the Tribes, the 
8 Federal Govenment and the State of Washington, this Court concluded as 
9 follows: 
10 !' This Court accordingly finds L~at the State's 
issuance of permits for appropriation of excess 
waters on the reservation does not invade power 
preerrpted by federal legislation and does not 
infringe on the Tribe's right to self-government. 6/ 
11 
' 
12 '' 
~ ' 
13 
14 
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15 '· 
16 
I, 
17 it 
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I' 
I 
18 
19 
20 
;, 
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In this Court's Februa:ry 9, 1979 Judgrrent, the concepts adopted in its 
opinion were effectively adjudged and decreed as follows: 
The State of Washington has jurisdiction over the 
non-reserved waters within the Colville Indian 
Reservation. 
The State of Washington has authority to apply its 
water right laws and to establish water rights 
pursuant thereto, with respect to waters which are 
presently in excess of those required to satisfy 
any reserved water rights held by the United 
States for the Tribe and its rrembers. 7./ 
Appeals from that judgrrent and the decision of this Court were taken to 
: the Court of Appeals for the Ninth Circuit by the Col ville Confederated Tribes 
22 !; 
23 
24 
25 
26 
27 
28 
29 
! i and the Federal Govemrrent. When the all-encompassing conflicts of interest, 
It 
I ' 
:: which pervade the activities of the Departrrent of Justice in these proceedings, 
I 
1 gravely threatened the Tribes' rights to the use of water, in the words of the 
I 
i 
i 1 Court of Appeals: 
I 
i 
Colville Confederated Tribes, Plaintiff, v. Boyd Walton, Jr., et al., 
State of Washington, Intervenor, 460 F.Supp. 1320, 1331 (U.S.D.C. E.D. 
Wash. 1978). 
30 ,, 6/ Ibid., at 1333. 
31 
32 
I 
,, 
I: 7./ February 9, 1979 Judgment, para. V, at p. 3. 
,, 
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The Tribe asked the United States to intervene on 
its behalf. Instead, the Justice Department filed 
a separate suit against Walton, based on the theory 
that the Secretary of the Interior has exclusive 
jurisdiction over all the water on the reservation. 
The trial court consolidated the proceedings sua 
sponte. The United States filed an appeal from the 
decision and the Tribe rroved 1 not to be bound 1 by 
any ruling on U.S. v. Walton, No. 79-4619. The 
United States has since dropped its appeal and we 
deny the Tribe 1 s notion. y 
With the Department of Justice properly aligned as an adversary in these 
proceedings, the matter went to decision in the Court of Appeals. 
that: 
In the opinion of the Court of Appeals, it is declared arrong other things 
A tribe retains . the , inherent power to exercise 
civil authority over the conduct of non-Indians 
on fee lands within its reservation when that 
conduct threatens or has sorre direct effect on 
the health and welfare of the tribe. 2/ 
Continuing, the Court of Appeals said this: 
Regulation of water on a reservation is critical 
to the lifestyle of its residents and the develop-
ment of its resources. Especially in arid and 
semi-arid regions of the West, water is the 
lifeblood of the corrmunity. Its regulation is 
an irrq::ortant sovereign power. 10/ 
There is attached to this Motion a copy of the relevant declarations by 
the State of Washington made in its petitiop for a writ of certiorari to the 
Supreme Court. 11/ In that petition, with specificity, vvashington adopts 
', precisely the legal interpretation to which there is adherence here by the 
1; Colville Cdnfederated Tribes. Under the heading "The Water Right Dispute 
'• 
; Its Reservation-Wide and No Na:rre Creek Contexts," there is reviewed the fact 
' . 
25 
,' that " ... the subject matter of the case, including the relief requested by the : 
1 I 
26 
I , , 
, . 
. Tribe, involves all waters within the reservation." 12/ Continuing, the State 
:I 
27 
28 
Colville v. Walton, 647 F.2d 42, 46, note 6 (CA 9, 1981). 
,· 9/ 
29 
it 
:~ 10/ 30 : -
I 
Ibid. , at 52. 
Ibid., at 52. 
31 ! ' 11/ See, Appendix A to this M:>tion. 
32 
i I 12/ Ibid., at p. 2. 
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1 of Washington states: 
2 A. The Reservation-Wide Issue 
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*** The contention of roth the Tribe and the United 
States in the District Court -- at first rejected 
on review by the Court of Appeals but now apparently 
accepted by the sarre Court -- is that, as a matter 
of law, the state :rray not apply its water right 
pennit system to any waters located within the 
exterior boundaries of the reservation regardless 
of the facts. *** The reasoning of the Court of 
Appeals' second opinion, which we are here asking 
this Court to review, leads to an invalidation of 
all existing state permits pertaining to excess 
waters located within the reservation and, as 
well, an injunction against similar permit-
issuing actions by the state in the future. 13/ 
Additionally, in its "Reservation-Wide" concept presented to the Suprerre 
I ; 
i i Court, the State of Washington, under the heading "Proceedings Below," reviews 
li 
!1 in detail the reservation-wide relief sought by the Tribes against the State 
ii 
1: ·and analyzes the District Court proceedings and those before the Court of 
I! 
, Appeals. 14/ 
Under the heading "Recapitulation--Scope of Proceedings," the State of 
' 
' Washington again very correctly stated that, from a reading of the opinion, 
: that: 
:: 
': 
,. 
li 
... it might be inferred that this case relates 
only to No Narre Creek. 15/ 
:, Again utilizing the language of the State of Washington, this excerpt is taken 
i , li from the petition of the State of Washington to the Suprerre Court of the United 
II States' 
II 
•I II 
i! 
I ' 
I! 
~: . 
' :' 
I 
i, 
,: 13/ 1-
114/ 
So that there is no misunderstanding on that count, 
however, we 'WOuld emphasize that the District 
Court's opinions and judgment, which were before 
the Court of Appeals for review, raised issues not 
nearly so geographically restricted as that Court's 
second opinion might inply. Before the District 
Court, the United States (in its complaint) and 
later the United States and the Tribe (both by 
motions for surmnary judgrrent) contended that the 
Ibid., at p. 3. (Original emphasis). 
Ibid. 
15/ Ibid., at para. IV, p. 5. 
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State of Washington was precluded, by the creation 
of the Colville Reservation, from application of 
its water rights laws to any and all waters located 
within the reservation. 16/ 
Seeking to reject any possible interpretation that the opinion of the Court of 
Appeals was restricted to No Name Creek, the State of v\Tashington quoted the 
following portion from the judgment: 
'VIII. The State of Washington has the right and 
authority to issue permits to non-Indians for the 
use of waters within the Colville Indian Reserva-
tion in accordance with the provisions of the law 
of the State of Washington .•.• 
'XI. The requests of plaintiffs for orders declar- · 
ing all permits and certificates issued by the State 
of Washington for the use of water within the 
Col ville Indian Reservation to be null and void 
and that the State be enjoined from issuing 
further permits or certificates for the use of 
water within the Colville Indian Reservation are 
DENIED. I 17/ 
Predicated upon that review and with additional statements to the Supreme 
Court, the State of Washington said this to the Highest Court: 
Accordingly, the reservation-wide issue is for 
that reason an appropriate subject for review 
here. 18/ 
Adhering to those concepts, the State of Washington urged the Supreme Court to 
grant a writ of certiorari upon the following grounds and for the following 
reasons: 
Whether the federal government has precluded the 
application of state water right laws to excess 
water located on non-Indian owned allotment lands 
within an Indian reservation is a question of 
unsettled federal law of great inportance to 
Washington State and other western states. 19/ 
Following that staterrent to the Supreme Court, the State of Washington 
continued its argument that the opinion in question related to the entire 
Col ville Reservation and not only . to No Name Creek. The Tribes agree. 
I• 
1: 16/ 
1 -
Ibid., at p. 5. (Original emphasis). 
i, 17/ Ibid. 
1118/ Ibid. 
119/ Ibid., "Reasons Why The Writ Should Be Granted," para. I, p. 6. 
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1 
2 
3 
When The State Of Washington's Petition For Certiorari 
Was Denied And The Mandate Issued From The Ninth Circuit, 
The State of Washington ~vas No IDnger A Party To These 
Proceedings 
There can be no question, from the standpoint of the Col ville Confederated 
4 
5 
Tribes, that an overriding issue here is whether the State of Washington will be 
i permitted to participate in these proceedings. Because the Tribes desire to 
6 
restrict the issues to those properly before the Court, the Tribes respectfully 
7 
petition this Court to reconsider their earlier rrotion and to grant this rrotion 1 
8 ! 
9 
10 i' I 
11 
12 
13 
that the State of Washington be precluded from participating in any of the 
issues presented here. 
RESTRAINING ORDER MUST BE ISSUED PREVENTING 
ILlEGAL DIVERSION BY DEFENDANI'S OF WATER RELEASED 
IN'IO NO NAME CREEK BY THE TRIBES 
The Colville Confederated Tribes are confronted with the initiation of 
14 the 1982 irrigation season in the very near future. Repeatedly, the Colville 
15 Confederated Tribes have been gravely damaged by the illegal conversion and 
16 use by the Defendants of water plllT"q?ed into the No Narre Creek channel for 
17 delivery to Colville Allotments 901 and 903, the Colville Lahontan CUtthroat 
18 Trout Fishery, the Qrache Lodge and other downstream uses. At all times, the 
19 Defendants Waltons have interfered with the delivery of that water and, as 
20 stated, have seized without right and used the water for their awn benefit. 
21 
22 
23 
24 
25 
I 
j: 
d 
I· ,, 
l i 
Washington State Has Supported Waltons' 
Illegal Conduct 
; ! The Tribes again stress the need to prevent the State of Washington 
li 
! 11 participating in these proceedings . 
I 
Consistently , Washington State has 
:, 
! supported Waltons' illegal seizure of the water released into the natural 
·i 
from 
26 i: channel of No Name Creek . At the present tine, the Defendants Waltons owe to 
' 
27 ! , the Colville Confederated Tribes large sums of rroney for the water illegally 
28 seized by the Defendants . Demand for payment by an itemized staterrent will be 
!! 
29 
30 
31 
32 
separately presented to the Defendants Waltons by the Colville Confederated 
:i 
i Tribes . 
I 
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:. 
1982 Order Must Restrain Defendants Waltons Or 
Fully Compensate Tribes For Defendants Illegal 
Acts 
The Tribes renew their petition to this Court to enjoin the Defendants 
4 Waltons. If, however, this Court does not prohibit the Defendants Waltons from 
5 
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23 '! 
diverting and utilizing the waters pmnped into No Narre Creek by the Colville 
Confederated Tribes, the Tribes petition the Court as follows: That the Court 
order the Defendants Wal tons, prior to the initiation of the irrigation season 
of 1982, to pay in advance to the Colville Confederated Tribes, at a rate 
of $65.00 per acre-foot, for all of the water which the Defendants Haltons 
intend to divert. In no other way is it possible for the Tribes to be 
protected from the illegal conduct of the Defendants Wal tons. 
The Tribes Are Entitled 'Ib Judgment On The Pleadings 
Respecting Illegal Cortversion Of Water Pumped By 
Them Into No Narre Creek Channel 
On September 21, 1981, the Colville Confederated Tribes moved for a judg-
:rrent on the pleadings against the Defendants Waltons. The Tribes are entitled 
to that judgment on the pleadings in regard to the illegal diversion and use by 
the Defendants Y.laltons of the water pmnped into the No Nane Creek channel by 
the Tribes. 
By the Tribes 1 July 10, 1981 motion, the Tribes 1 charged that: 
Entirely without right and solely for their own 
unjust enrichment, the Defendants Waltons are 
diverting and utilizing substantial quantities of 
water pmnped into No Narre Creek by the Colville 
Confederated Tribes .... 
24 
;! The Tribes then alleged that the Defendants Waltons have been illegally 
25 !j seizing approximately one-half (.5) cubic feet of water per second of time. ,, 
I I 
26 ,: Defendants Waltons did not deny -- indeed, could not deny -- their illegal acts 
27 '· Accordingly, the Tribes filed on September 21, 1981, a motion for judgment on 
28 
29 
30 
: the pleadinqs. The Tribes are entitled to have t..hat judqrnent entered aqainst 
I the Defendants Wal tons and are enti tied to be reimbursed fully for the illegal 
,J conversion by the Defendants Waltons of the waters pumped into the natural 
!I 
'I I 
31 I' channel of No Nane Creek by the Colville Confederated Tribes for use downstream · 
32 below the Defendants Waltons 
1 property. 
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Tribes Adjudicated Rights For Agriculture 
And For Fishery 
There has been explicitly declared, adjudged and detennined by the Court ' 
3 
', of Appeals that the Tribes have vested in them right~ to the use of water for 
4 !, 
! two (2) separate and distinct purposes. One of those rights is for agriculture. 
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A separate and distinct right is held by the Tribes for fishery. As to each of 
those separate and distinct rights, the Tribes are entitled to a priority date 
from tirre immerrorial. 
DEFENDANTS WALTONS HAVE BEEN DENIED ANY RIGHTS 
TO THE USE OF WATER BY THE EXPLICIT TERMS 
OF THE DECISION OF THE COURI' OF APPEALS 
II As stressed alx>ve, 25 U.S.C. 381 provides for the "just and equal" distri-, 
: bution of water "arrong the Indians residing" on the Colville Indian Reservation.! 
. It is an elemental principle of statutory construction that the courts are not 
,, 
' i! 
·' 
i 
I 
errpawered to read "non-Indian" into the language of 25 U.S.C. 381. Thus it is 
that the Defendants Waltons have no rights to the use of water. 
Assuming, for argument only, that the Court of Appeals was able to avoid 
the explicit language of 25 U.S.C. 381, there is still no basis for Defendants 
Waltons receiving a right to the use of water. 
The Tribes specifically emphasize here that the only reference to rights 
to the use of water in the General Allotment Act is 25 U.S.C. 381. That Act 
provides that water will be available to Indians residing on the reservation 
l pursuant to a just arrl equal distribution established by the Secretary of 
I 
' . Interior. Non-Indians are excluded. 
I 
I 
Seemingly in disregard of 25 U.S.C. 381, the Court of Appeals concluded 
, that, under sorre circmnstances, a right to the use of water could vest in a 
! 
i non-Indian. In that regard, the Court of Appeals said this: 
: . 
,i 
li 
,I 
1: 
!. 
The non-Indian successor [from an Indian allottee] 
acquires a right to water being appropriated by 
the Indian allottee at the tiire title passes. 20/ 
ii 
'' ------------------------
20/ Colville v. Walton, State of Washington, Intervenor, 647 F.2d 42, 51 
(CA 9, 1981) ; cert. den., NovEmber 30, 1981. 
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I 
1 It is too clear for question that the Defendants Waltons did not acquire 
2 any rights to the use of vklter from the Indian allottees. With infinite 
3 specificity, this Court found that "The former Indian allottees had not irri-
4 gated these lands." 21/ Appeal was not taken fran that finding. Moreover, the 
5 finding is eminently correct. Therefore, Defendants Waltons could not assert 
6 a claim by reason of the water "appropriated by the Indian allottee at the time 
7 title passes." 22/ 
8 The Court of Appeals next declares that: 
9 The non-Indian also acquires a right, with a date-
of-reservation priority date, to water that he or 
10 she appropriates with reasonable diligence after 
the passage of title. 23/ 
11 
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It is abundantly manifest that the Defendants Waltons did not apply the rights 
to the use of water "with reasonable diligence after the passage of title" fran 
the Colville allottees. Indeed, predicated upon the evidence entered in the 
I record by the Defendants Waltons, it is clearly obvious that a quarter of a 
i . 
l i 
I jl 
century elapsed between the time when the lands passed out of ownership of 
Colville allottees and when the Defendants Waltons succeeded to the properties 
in question. The record is devoid of due diligence. 
The Tribes challenge any claim by the Defendants Waltons to any water 
from No Name Creek, either the surface or groundwater of that stream. Most 
assuredly, there is nothing in the opinion of the Court of Appeals that w:::>uld 
support the claim of Defendants \\Tal tons to any water. 
DENIAL OF DEFENDANTS WALTONS' CIAIM TO WATER 
RENDERS ACADE1'1IC THE ISSUE OF CMAK WATER FOR COLVILLE ALlDI'MENT NO. 526 
Stressed here is the fact that this Court, among other things, declared 
that Allobnent 526 is entitled to reserved rights to the use of water. The 
Court noted that Colville Allotment 526 has a potential alternate source of 
21/ Colville v. Walton, 460 F.Supp. 1320, 1324 (U.S.D.C. E.D. Wash. 1978). 
l 
!: 22/ Col ville v. Walton, State of Washington, Invervenor, 64 7 F. 2d 42, 51 
(CA 9, 1981), cert. den., November 30, 1981. , ; -; j . 
23/ Ibid. 
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1 i water -- Qnak Creek. This Court declared that: 
2 
3 
4 
5 ' 
6 
7 
8 
,· 
Until the [1] availability, [2] sufficiency and 
[3) economy of using Omak Creek water for irriga-
tion of Allotment No. 526 can be considered by 
this Court, no final adjudication of L'l.e source 
of water reserved for irrigation of Allobnent 
No. 526 will be made. 24/ 
This Court did declare the total in acre-feet to which Colville Allotment 526 
is entitled and stated: 
A total of 24 7. 2 acre-feet of water must be avail-
able annually to irrigate Allotment No. 526. This 
Court does not determine at this time whether such 
9 !i 
: 
water must come from Qnak Creek, No Name Creek , 
I 
'l 11 
Basin or both. 25/ l 
The Tribes are prepared to prove with an abundance of evidence that there , 
: is no supply of water available for Colville Allotment 526 because, throughout 
12 
, ! the irrigation season, the water of Onak Creek is overappropriated many times. 
13 11 I• !' It is equally clear that the costs of establishing a separate system to irri-
14 i 
i gate Allotment 526 for a short period of time constitutes a total waste of 
15 
rroney. 
16 
As stated, if the Tribes' position is sustained that Defendants 't\Taltons 
17 
are not entitled to water from the No Name Creek Basin, predicated upon the 
18 ,, 
· : explicit language of the Court of Appeals and the undisputed facts, the issue 
19 ;! 
11 of water from Qnak Creek becomes academic and need not be determined. 
20 
21 
,, 
:I 
If this Court desires evidences in regard to the availability of Omak 
!j Creek water for Colville Allotment 526, the Tribes are prepared to proceed to 22 ,, 
23 I! offer evidence. That offer of evidence does not constitute an opening of the 
24 
1. record. Rather, it is fulfilling the provisions of this Court's judgrrent, all 
I' II 
i; as reviewed above. 25 ,, 
26 II i. j ! 
27 :1 
il 
'I 
28 jr 
THIS COURI' HAS REPEATEDLY DEClARED THAT 
IT WOULD NOI' REI'RY THIS CASE 
The anxiety of Washington State and the Defendants Waltons to reopen the 
I 1 record in these proceedings is not surprising. An examination of the judgrrent 
29 !I 
j! 
30 ! -----------
31 
32 
24/ February 9, 1979 Judgrrent, para. II, p. 2. 
25/ Ibid. {_Emphasis supplied) . 
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entered by this Court reveals that there was insufficient evidence in the record 
to effectively decree any rights to the use of water to the Defendants Waltons. 
Reference is made to thirty-two (32) acres of land that might have been irri-
gated when the Defendants Wal tons acquired their property. The evidence is 
eminently clear though that there is no basis for determining either the 
quantity of water utilized or the period the water was available. 
If Defendants Waltons are to reopen the case, it arrounts to a completely 
new trial. Most assuredly, the Colville Confederated Tribes will resist any 
effort to conjure up new evidence to support the ill-starred claims of the 
Defendants Waltons. It is too clear for question that the Defendants Waltons 
are late comers and that they cannot establish due diligence -- a term of art 
in -western water law. 
12 February 1982 
Suite 920 
818 18th Street, N. W. 
Washington, D.C. 20006 
[202] 466-3890 
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Respectfully submitted, 
Attorney for 
Colville Confederated Tribes 
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STATEMENT OF THE CASE 
I. The Colville Indian Reservation 
A. The Reservation's Creation - Its Checkerboard 
Ownership and Mixed Residential Patterns. 
The Colville Indian Reservation, created by an execu-
tive order of Pre~ident Grant in 1872, is located entirely 
within the State of Washington. (See Appendices G and H.) 
Over the years, reser-.:ation lands were opened to 
acquisition and settlement by non-Indians under authority 
of the General Allotment Act of 1887, and of an act 
authorizing the homesteading of surplus hmds. 25 U.S.C. 
§ 331 et seq. and Public Law 59-61, ch. 1126, 34 Stat. 80 
· (1906). Of the reservation's 1,300,000 acres, approximately _ 
300,000 are now owned by non-Indians. Slightly more than 
fifty percent of the residents of the reservation are non-
Indians.3 Washington v. Confederated Tribes of the Col.:. 
ville Reservation, 447 U.S. 134, 143 (1980). 
B. The Reservation's Association with Large Inter-
national and Interstate Streams. 
The Colville Reservation contains many streams. 
These include the Columbia and Okanogan rivers, two 
international streams that flow within the reservation and 
. form its eastern, southern, and western boundaries. Nu- · 
merous streams of the Colville Reservation are tributaries 
to the Columbia River. A small stream- No Name Creek4 
. -originates and terminates within the exterior boundaries 
of the Colville Reservation. 
C. The Long History of State Water Right Authori-
zations Within the Reservation's Boundaries. 
For over six decades water rights based on state law 
have been relied u·pon for the diversion of waters located on 
pr()perty owned by non-Indians within the reservation's 
boundaries. Two years after enactment of its surface water· 
code in 1917, the State issued its first permit authorizing 
the 'diversion of waters for use within the Colville 
Reservation's exterior boundaries. Subsequently the State 
of Washington has issued approximately one hundred and 
thirty-six similar water right permits. 
' II. The Water Right Dispute - Its Reservation-
Wide and No Name Creek Contexts 
In one sense this case centers on a dispute over uses of 
water, by both non-Indians and the Tribe, of a small reser-
vation-restricted stream flowing through their landS\in the 
sparsely settled No Name Creek Valley. However, the 
subject matter of the case, including the relief requested by 
the Tribe, involves .all waters within the reservation. 
Appendix C, page C-3, 4, 5. Thus, the dispute is divisible 
into two geographical contexts. 
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A. The Reservation-Wide Issue 
The broader geographic context involves both past 
and · future permit-issuing actions of the State of 
Washington, on a reservation-wide basis, relating to excess 
waters on non-Indian fee lands. The contention of both the 
Tribe and United States in the District Court - at first 
rejected on review by. the Court Of Appeals but now 
apparently accepted by the same Court -· · is that, as a 
matter oflaw, the state may not apply its water right permit 
system to anywaters located within the exterior boundaries 
of the reservation regardless of the _facts. Thus, a~ _ 
impermeable wall exists along the reservation's boundaries 
that state law cannot pierce, regardless of the intended 
limit of the Tribe's reserved rignt and tegardless of the 
·extent of any remaining -excess waters within the 
reservation. The reasoning of the Court of Appeals' second 
opinion, which we are here asking -this Court to review, 
leads to an invalidation of all existing state permits 
pertaining to excess waters located within the reservation 
and, as well, an injunction against similar permit-issuing 
actions by the state in the future . 
B. The No Name Creek Dispute 
The second geographic context relates to the No Name 
Creek Valley. In 1948 Walton (a non-Indian) purchased and -
settled on three parcels of lands (formerly Indian 
allotments) located in the center of that narrow mountain 
valley. Shortly thereafter, Walton ·applied to the State's 
supervisor of water resources for a permit authorizing the 
diversion of water from the creek, as it flowed through the 
three parcels, to irrigate his recently acquired lands as part 
of his newly established · dairy -operation ... Neither the 
United States nor the Tribe then objected to the approval 
of the permit. Accordingly, in 1949 the State iss..1ed a -
diversion permit which, by its own terms, stated that it was 
subject to . existing rights. Relying on the State's 
authorization, Walton used waters of the creek for his dairy 
farm without objection for the next two decades. 
III. Proceedings Below 
A. In the District Court 
In 1970 the Tribe brought an action against Walton 
contending interference by Walton with the Tribe's water 
rights. Then, in 1973, the United States initiated a similar 
action against Walton and the State over water use within 
the Colville Re!:'~rvation by Walton particularly and by 
non-Indians throughout the reservation generally. 
These cases were consolidated by the District Court, 
sua sponte. The issues to be resolved in the consolidated 
litigation were divided into several general areas. As related 
to the interests of the State of Washington, those areas in-
cluded: 
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First, the challenge to the authority of the state to 
apply its water right laws to excess waters located on non-
I~dian lands within a reservation. The respondents (plain-
tiffs below) requested thatthe District Court: _ 
~· Declare invalid W_alton's state water right 
permit; _ -
.. 2. Dec~are !nvalid all other state permits per-
tamm~ to diverswns of excess waters located else-
where m the reservation; and 
_ 3: · Enjoin the State from issuing further permits 
authorizing similar diversions. 
· The District Court upheld the state's reservation-wide au-
thority-and rejected these requests. Appendix C, page C-3, 
4, 5; and Appendix A, page A-15 through A-18. 
·second, the extent of the Tribe's reserved rights and 
whether they related in any way to a fish spawning use in _ 
No Name Creek. The arguments here amounted to 
contentions that: 
1. A reserved right was created, with the estab-
lishment of the Colville Reservation, for an experi-
mental exotic sport fish spawning use in a stream that 
in its natural condition did not contain any valuable 
native fishery whatever; and 
2. The use of water embodied in a right for a 
specific reserved use may be changed to another use by 
the Tribe. 
_ The District Court refused to confirm the Tribe's claim for 
the experimental exotic fish spawning water right, but 
agreed with the Tribe on the second issue. Appendix C, 
pages C-2; and Appendix D, page D-2. 
B. In Court of Appeals 
The Court of Appeals first issued an opmwn on 
August 20, 1980 affirming the District Court in all major 
respects. Petitio-ns for reconsideration on limited aspects of 
. that opinion were then filed by Walton and the State. And 
thereafter, without a further hearing, the Court of Appeals, 
on June 1, 1981, reversed itself by confirming that an 
impliedly reserved "replacement" right existed for an exot-
ic fish spawning use on No Name Creek. Further, for some 
unexplained reason and disregarding the fact that no one 
(party or amicus curiae) had urged reconsideration o{ the 
initial holding that state water right laws may be applied on 
the reservation, the Court also reversed itself on that issue 
andy denying such state authority, invalidated Walton's 
permit.~ This latter reversal was explained by the 
conclusory statement that "in creating the Colville Reser-
vation the federal government preempted state control of 
the No Name System." Appendix F, page F-18. 
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IV. Recapitulation- Scope of Proceedings 
Solely from a reading of only the Court of Appeals' 
second opinion, Appendix F, pages F-16, F-19, it might be 
inferred that this case relates only to No Name Creek. So 
that there is no misunderstanding on that count, however, · 
we would emphasize that the District Court's opinions and 
judgment, which were before the Court of Appeals for 
review, ra.ised issues not nearly so geographically restricted 
as that Court's second opinion might -imply. Before the 
District Court, the United States (in its complaint) and 
·later the United States and the Tribe (both by motions for 
summary judgment) contended that the State of Washing-
ton was precluded, by the creation of .the Colville . 
Reservation, from application of its water rights laws to any 
and all waters located within the reservation. The District 
Court's decision, as above indicated, rejected that conten-
tion as follows: 
VIII. The State of Washington has the right and 
authority to issue permits to non-Indians for the use of 
waters within the Colville Indian Reservation in ac-
cordance with the provisions of the law of the State of 
Washington, PROVIDED, HowEVER, that any use of wa-
ter authorized by the State is subject to the prior 
reserved right to the use of water held by the United 
States for the benefit of the Tribe and its members. 
* * * 
XI. The requests of plaintiffs for orders declaring all 
permits and . certificates issued by the State of 
Washington for the use of water within the Colville 
Indian Reservation to be null and void and that the 
State be enjoined from issuing further permits or 
certificates for the use of water within the Colville 
Indian Reservation are DENIED: 
Appendix C, pages C-3, C-4. 
In turn the Court of Appeals, in its first opinion, dealt 
directly with the same reservation-wide issue by affirming 
the provisions of the District Court with these words: 
The trial court determined that Washington is not. 
preempted from regulating reservation water which is 
not reserved for or used by non-Indians. We hold that 
the State may apportion this water among non-Indi-
ans,* * * 
Appendix E, page E-15. 
The Court thereafter reemphasized the point: 
-
The trial court correctly concluded that state alloca-
tion of surplus water among non-Indians was not 
preempted. (Citations omitted.) 
Appendix E, page E-16. 
Later, however, the Court of Appeals' abandoned this 
type of precision and issued its second opinion which, from 
at least some of its reasoning, infers that the District 
Court's reservation-wide ruling (as well as its No Name 
Creek ruling) was also reversed. Accordingly, the reserva-
tion-wide issue is for that reason an appropriate subject for 
review here. 
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REASONS WHY THE WRIT SHOULD BE GRANTED 
I. Whethe~ th~ federal government has precluded 
the apphcatwn of state water right laws to excess 
water l?c~ted on _non-Indian owned allotment 
lands Withm an Indian reservation is a question of ~nsettled federal law of great importance to Wash-
_mgton State and other western states. 
. The inevitable resul~ of the Court of Appeals holding 
IS to re:nove ~h~ State entirely from the field of water rights...--
allocatwn w1thm an Indian reservation, even as to excess 
water~ locate~ o~ non-Indian owned fee lands~ Stich a 
swe~p.mg preemptiOn, however, radically upsets an area of 
tra?ItiOnal state competence, ousting. states from their his-
torically recognized powers. _ _ _ 
A. Backgro~n:f -.Federal~State Reiationships in 
the Admm1stratwn of Water Laws in the West: 
(1) A Well Established Federal Policy of Defer-
ence to State Water Rights Law Administra-
tion 
Under our constitutional system both the United 
States and the states have broad overlapping powers over 
waters within a state. Federal-State Relations in Water 
Law, National Water Commission Study No. 5, chapters 
III, V (1971). Historically, however, the United States has 
deliberately not been assertive in the exercise of its 
constitutional powers in the field of water rights 
establishment and administration. The Congress, for exam-
ple, has never enacted a comprehensive federal water rights 
code. Rather, since the earliest days Of settlement in the 
western states, federal policy has been one of general 
deference to state water right laws and encouragement of 
the enactment and active implementation of those laws. 
California u. United States, 438 U.S. 645 (1978); and 
United States u. New Mexico, 438 U.S. 696 (1978). See also 
Andrus u. Charlest;yne Stone Products Co., 436 U.S. 604 
(1978). This policy of deference has been so extensive that 
today many major federal activities using water, whether 
operated by the government directly or through federal 
licensees, are subject to state water right laws. California u. 
United States, supra. Likewise waters on federal lands, 
, including reserved lands, have been subject to these state 
laws. United States v. New Mexico, supra. Even in the one 
limited area offederal assertiveness in the water rights field 
-creation of water rights by implication under this Court's 
"reserved rights" doctrine- the United States has chosen 
to subject those rights to both the "general adjudication" 
and water administration programs of the states. See 43 
U.S.C. § 666 (1976); and Colorado River Water 
Conservation District u. United States, 424 U.S. 800 
(1976). 
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(2) The Enactment and Assertive Administra-
tion by Western States of Water Right Codes 
-A Comprehensive, Unitary System of Ad-
ministration for Each of the Western States. 
Under their traditional and broad powers over wa:ter 
resources the western states have implemented comprehen-
sive, sophisticated water rights programs. National Water 
Commission, A Summary-Digest of State Water Laws, ch. 
2 (1973), andCiark, Waters and Water Ri~hts, Vol. I, ch. 2, 
(1967). These state water rights codes establish unitary 
systems covering all phases of administration of water use, 
ranging from the adjudication and regulation of existing 
wa:ter rights to the ·planning for and creation of new rights. 
An essentia~ feature of these state laws is protection of all 
existing water rights, whether created under federal or state 
law or held by an Indian or non-Indian.6 See Colorado River 
Water Conservation District v. United States, 424 U.S. 
800, 812 (1976). 
Of special concern is the potential for conflict between 
the administration of these state codes and the exercise of 
Indian reserved rights. Litigation of such matters has been 
surprisingly sparse. In fact, the relationships have mainly 
been harmonious.7 As described above, during the past 
sixty years, Washington has issued more than one hundred 
water rights permits pertaining to diversions within the 
Colville reserve~ Each of those permits has been issued 
under a state code designed, in a fail-safe fashion, to insure 
that any authorization to divert water cannot interfere with 
rights of an earlier priority, including rights of the Tribe 
and its members. That insurance is contained in the state 
code mandate that its administrator shall only issue 
permits "subject to existing rights" which, of course, 
includes prior federal reserved rights. See Funk v. 
Bartholet, 157 Wash. 584,593, 289 Pac. 1018 (1930). , 
B. The Establishment and Subsequent Administra-
tion ofthe Colville Reservation Reveals No Intent 
to Wholly Preclude Application of State Water 
Laws within the Reservation. 
Against this backdrop of unswerving federal support 
f~r a unitary policy of state water rights administration that 
harmoniously honors federal law, however; the Court of 
Appeals held that application of the state's water rights law 
to 'the No Name Creek system simply "was preempted by 
the creation of the Colville Reservation." And for support of 
this sweeping preemption of traditional western water law, 
the Court simply "adhered" to a prior discussion in one 
brief paragraph of United States v. Mcintire, 101 F.2d 650, 
654 (9th Cir. 1939), to the effect that "state water rights 
laws are not controlling on an Indian reservation." 
Appendix F, page F-18. We submit, however, that that 
Court's approach to this preemption issue is fundamentally 
flawed. 
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(1) Establishment Of A Reservation Does Not 
Create an Impermeable Wall Through 
Which State Laws Cannot Pierce Absent 
Congressional Authorization. 
Any notion that Indian reservations are federal en-
claves within which state laws have no applicability, absent 
dir_ect federal statutory authorization, has long been dis-
credited. Thus, as this Court emphasized, in Mescalero_· 
Apache Tribe v. Jones, 411 U.S. 145, 148 (1973), it has 
made "repeated statements" 
-
* * * to the effect that, even on reservations, state 
laws may be applied · unless such application would . 
interfere with reservation self government or would 
impair a right granted or reserved by federal laws. 
This Court has also, on many occasions, upheld the 
validity of application of state ·laws within a reservation 
without benefit of any federal statutory authorization. New 
York v. Martin, 326 U.S. 496 (1946), Thomas v. G.ay, 169 
U.S. 264 (1898), Draper v. United States, 164 U.S. 240 
(1896), Utah and Northern Ry. v. Fisher, 116 U.S. 28 
(1885), and United States v. McBratney, 104 U.S. 621 
(1881). See also McClanahan v. Arizona Tax Commission, 
411 U.S. 164 (1973). Very recent examples include 
regulation of fishing in Puyallup Tribe, Inc. v. Washington 
Department of Game, 433 U.S. 165 (1977), and collection of 
taxes in Washington v. Confederated Tribes of the Colville 
Indian Reservation, 447 U.S. 134 (1980). See also Montana 
v. United States, 450 U.S. __ , 101 S.Ct. 1245 (1981), and 
Mescalero Apache Tribe v. New Mexico, __ U.S. __ , 
101 S.Ct. 1752 (1981) (which recognized the validity of state 
hunting and fishing regulations on fee_ lands). 
(2) Preemption Analysis Emphasizes Reconcili-
. ation of Federal and State Law. 
The dramatic shift of position by the Court of Appeals 
in its two opinions, from recognition of the validity of state 
water rights law application to invalidation, is mystifying 
in light of well established principles of preemption 
analysis established by this Court. To begin with, this Court 
has emphasized that the proper approach to preemption 
contentions is to seek reconciliation of federal and state 
laws.8 Absent actual conflict with implementation of federal 
laws, state laws thus should not be held to have been 
preempted. Ray v. Atlantic Richfield Corp., 435 U.S. 151 
(1978). And, in its first opinion the Court of Appeals, 
consistent with this reconciliation policy, pointed out the 
harmonious relationship between the reserved water rights 
of the Tribe and the operation of Washington's water right 
laws. Appendix E, page E-17. In its second opinion, 
however, that policy was totally disregarded. 
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(3) Historical Interpretations Should Be Ac-
c?rded Great Weight in Preemption Analy-
sis. 
Historical understandings of government agencies and 
P.erso~nel are _also valuable in preemption analysis, espe-
cial~y m resolv1~g proble~s of state law applicability within 
In?Ia~ reser~atwns and m analyzing federal-state relation-
ship's mvol_vmg water rights law. Oliphant v. Suquamish 
lnd~an Tnbe, 435 U.S. 191 (1978). See · also Montana v 
Um.ted ~tates; 450 U.S. __ , 101 S.Ct. 1245, (1981). Cal~forma v. United States, 438 U.S. 645 (1978) and 
Umted. States v. · New Mexico, 438 U.S. 696 (i978) 
Accordmgly, the attention of the Court of Appeals wa~ 
draw~ by th.e state to a wide range of federal actions 
affec;mg Indian reservations, taken primarily in the late 
1800 san~ e~rly 1900's, all recognizing the validity of state 
law apphcatwn.9 Those actions included several federal 
statutory reen~c~men~s a~d their related legislative history, 
as well as ad~Imstrative mterpretations of the Department 
of the lntenor. And again, while the first opinion of the 
c.ourt. squared v:i~h the relevant understandings of these 
historical recogmtwns, the second opinion did not. 
(4) The Court of Appeals Refused to Recognize 
or Follow Its Own Prior Decisions. 
Even more difficult to account for is the failure of the 
Court of Appeals to mention, at all, two of its own prior 
decisions recognizing that a state may validly authorize a 
non-Indian to divert excess waters flowing within a 
reservation: United States v. Ahtanum Irrigation District, 
236 F.2d 321 (9th Cir. 1956), cert. den., 352 U.S. 988 (1957) 
and Conrad Investment Co. v. Uniterj. States, 161 Fed. 829 
(9th Cir. 1908).10 In Ahtanum at page 327 the Court said 
(with regard to a dispute over waters within Washington 
State's Yakima Indian Reservation): 
As the Winters case, both here and in the Supreme 
Court, shows, the Indians were awarded the para-
mount right regardless of the quantity remaining for 
the use of white settlers. Our Conrad Inv. Co. case, 
supra, held that what the non-Indian appropriators 
may have is only the excess over and above the 
amounts reserved for the Indians.(Emphasis supplied.) 
No significance was there attached to reservation bounda-
ries for the purpose of this principle. See also United States 
v. Wightman, 230 Fed. 277 (D. Ariz. 1916). 
(5) The Court of Appeals Completely Misap-
plied Three Very Recent Opinions of This 
Court 
In addition, the second opinion of the Court of Appeals 
is so at odds with major teachings of three recently decided 
cases of this Court as almost to amount to a disregard of 
them. They are Montana v. United States, 450 U.S. --• 
101 S.Ct. 1245 (1981), United States v. New Mexico, 438 
U.S. 696 (1978); and Cappaert v. United States, 426 U.S. 
128 (1976). 
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For example, in concluding that the overriding federal 
policy of deference to state water laws does not apply to 
waters within reservations/ 1 the Court of Appeals seeming-
ly overlooked the express conclusion of this Court in New 
Mexico, 438 U.S. at 702 that: 
Where water is necessary to fulfill the very purposes 
for which a federal reservation was created, it is 
reasonable to conclude, even in the face of Congress' 
express deference to state water law in other areas, 
that the United States intended to reserve the 
necessary water. Where water is only valuable for a 
secondary use of the reservation, however, there arises 
the contrary inference that Congress intended, con-
sistent with its other views, that the United States 
would acquire water in the same manner as any other 
public or private appropriator. (Emphasis supplied.) 
Coupling the last quoted sentence from New Mexico, with 
the teaching of Cappaert that the doctrinal base of reserved 
rights originated in Winters u. United States, 207 U.S. 564 
(1908) (see footnote 2, infra) applies equally to all types of 
federal reservations - Indian and non-Indian, no reason-
able doubt exists today that state water rights laws have ap-
plicability to excess waters on fee lands within Indian reser-
vations . 
. The Court of Appeals' misapplication of the third and 
most recent case, Montana, is even more striking. Under 
the holding of this Court in that case, if Mr. Walton wishs 
to fish in No Name Creek as it flows through his ranch,' .ch 
fishing would be subject to stat.e, not tribal regulation. Yet 
the Court of Appeals has here held that if he extracts water, 
rather than fish, from that same portion of the stream, the 
regulatory jurisdiction switches. He is now subject to tribal 
or perhaps federal jurisdiction, but not state. 1 ~ And that is 
so even when the water he extracts is excess to that which is 
subject to tribal rights under Winters even as broadly (and 
erroneously, we submit) applied by the Court of Appeals 
here.13 And further, according to the Court of Appeals, this 
remarkable switch in jurisdiction is actually required by 
, Montana. 
In striking down, in Montana, the Crow Tribe's 
assertion of regulatory jurisdiction over non-Indian hunt-
ing and fishing on non-Indian lands, this Court first 
rejected the Tribe's claim of a treaty right to such 
jurisdiction. Emphasizing that under Puyallup Tribe v. 
Washington Department of Game, 433 U.S. 165 (1977) 
(Puyallup III), "* * * treaty rights with respect to 
reservation lands must be read in light of the subsequent 
alienatio~ of those lands * .* *", this court held that the 
asserted treaty right did not survive that alienation.14 450 
U.S. at __ , 101 S.Ct. at 1256. But in addition, the Court 
likewise rejected a second basis for the tribe's jurisdictional 
claim: inherent tribal power. In so doing, it established that 
the principles of Oliphant v. Suquamish Tribe, 435 U.S. 
191 (1978), are not confined to the criminal side but apply 
as well to any assertion of jurisdiction over nonmembers. 
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. Here, however, instead of applying Puyallup III and 
Ollphant - as this Court did in Montana - the Court of 
Appeals seized upon certain dictum in Montana which 
states that a tribe may have jurisdiction over non-Indians 
on non-Indian lands if the non-Indian's conduct "* * * 
threatens or has some direct effect on the * * * economic 
security, or the health or welfare of the tribe * * *" 450 
U.S. at __ , 101 S.Ct. at 1258. Relying on that dictum from 
a case that sustained state jurisdiction over fishing, the 
Court ousted the state from jurisdiction over the water. 
Yet the Court of Appeals in no way showed how the 
state's authorization of Mr. Walton's withdrawals of excess 
water in which the tribe has no reserved rights whatsoever, 
constitutes a threat to those water rights which the tribe in 
fact does have. As we have shown at pages 11 and 12, supra, 
accommodating state jurisdiction and administration is ful-
ly compatible with federally reserved water rights, be they 
held for Indians or anyone else. 
If the exception found in the Montana dictum can so 
completely swallow the rules applied in Montana, the 
rights of state and non-Indians are in severe jeopardy -
and in more areas than just water rights. Cf., Mescalero 
Apache Tribe v. New Mexico, 630 F.2d 724 (lOth Cir. 1980), 
judgment vacated, _. _ U.S. __ , 101 S. Ct. 1752 (1981). 
This misapplication of lv!ontana should therefore be re-
viewed and corrected. 
C. The Court of Appeals Holding Establishes Erro-
neous Precedent 'That, Unless Corrected, Will Re-
sult In Confused, Ineffective Water Rights Ad-
ministration for Many Stream Systems of the 
West. 
A cardinal objective of water rights law, as in other 
areas of real property law, is certainty. The most obvious 
detrimental impact of the Court of Appeals' holding is thus 
the heavy cloud of uncertainty it places over the many 
water rights now relied upon by non-Indian water users 
which have been established under state law. The 
precedential spill-over effect of the holding, of course, is not 
just limited to reservations in Washington State, but affects 
most other western states. 15 
The disruptive aspects of the holding for reservation 
residents are many. Under that holding neither Indians nor 
non-Indians may now rely upon state water right permits or 
the protections that a state administration system affords 
to . all on a stream system, especially in times of water 
shortage. Additionally, unless it is reversed, non-Indian 
landowners will be placed in the unfortunate position of 
having no opportunity whatever to establish rights to 
surplus waters flowing on their lands because the sole base 
for their establishment, state law, will have been ousted.16 
Non-Indian residents will be left with the real possibility 
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that they hold no water rights for their lands, depending on 
whether any reserved rights were acquired by a non-Indian 
as an incident of the original purchase from a tribal allot-
tee.17 
The Court of Appeals' ruling also seriously under-
mines the very foundation of historic federal water rights 
policy for the entire western United States. By stripping 
state authority over excess waters on fee lands the federal 
policy objective of achieving a single unitary water rights 
administration system in each state is materially impaired. 
Without apparently realizing the impact of its ruling the 
Court has created a zone of unregulated water within 
reservations - water free from any federal or state 
sanctioned or recognized water rights administration pro-
gram whatsoever. 
In short, the Court of Appeals' decision has created a 
chaotic condition for administration of state water right 
laws both within and without Indian reservations through-
out the West. 
II. Whether the United States, when it created the 
Colville Indian Reservation in 1872, intended to 
create a water right for an experimental exotic 
sport fish spawning use in a stream with no 
natural valuable sport or commercial fishery, is an 
important question of federal law, involving an in-
terpretation of the federal reserved water rights 
doctrine. 
No Name Creek enters Omak Lake approximately one 
mile downstream from Walton's farm. The lake, having no 
natural outlet and because of its chemical make-up, cannot 
support a native trout fishery. Two decades after Walton 
began his dairy operation in No Name Valley and almost a 
century after the reservation's creation, the Department of 
the Interior introduced an exotic Lahontan trout into the 
. "dead" Omak Lake as an experimental sport fishery 
project. 18 The Tribe claimed a reserved water right for 
Lahontan fish spawning use in the lower reach of No Name 
Creek- a claim the United States (as owner of the Indian's 
rights) characterized before the District Court as "unten-
able." 
The Court of Appeals recognized that claim. Appendix 
F, page F-9. In so doing the Court reasoned that, because 
opportunities of the Colville Tribe to catch fish in 
Columbia River had been destroyed by dams (constructed 
and operated by the United States or its licensees), a 
"replacement" reserved right should be implied attaching 
to No Name Creek. This accords with the Court's view that 
the "general purpose" of an Indian reservation is "to 
provide a home for Indians * * * a broad one * * * [that] 
must be liberally construed." Appendix F, page F-7, F-8. 
As previously described, atpage 15, a reserved right is 
to be implied only when necessary to fulfill the "very 
purpose," the primary purpose, for which a reservation is 
created. United States u. New Mexico, 438 U.S. 696, 700 
(1978). Water rights for "secondary" purposes, even when 
of significant benefit to the reservation, are not implied ' 
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under the reserved rights doctrine. New Mexico, 438 U.S. at 
700, provided further that: · 
Each time this court has applied the "implied-reserva-
tion-of-water doctrine," it has carefully examined both 
the asserted water right and the specific purposes for 
which the land was reserved, concluded that without 
the water the purpose of the reservation would be 
entirely defeated. (Emphasis supplied.) 
In this case the Court has implied a water right on a 
stream with no physical connection whatsoever to the 
Columbia River. (The Columbia River is more than fifteen 
miles south of the reservation restricted No Name Creek.) 
The right has been implied even though the No Name 
Creek-Omak system, due to its natural condition, support-
ed no native commercial or sport fishery. Additionally, the 
right relates to an exotic fish which is native neither to the 
Columbia River nor the No Name Creek system. The Court 
went even further by concluding that that such a "vested 
property right" need not be exercised for the replacement 
reserved fish spawning use but the Tribe "may use it in any 
lawful manner.'' Appendix F, page F-9. 
This decision has terribly confused the law of reserved 
rights that had appeared to be reasonably clarified in New 
Mexico and Cappaert. The Court has held that a reserved 
right, amounting to a fish hatchery use right of a patently 
secondary nature, .blankets the entire Colville Reservation, 
attaching to every stream system that might produce a 
fishery no matter how small. This implied right springs into 
effect if, at any time and for whatever reason, a fishing 
opportunity existing on an unrelated stream is terminated. 
Thus, the Court of Appeals has transformed the 
reserved right doctrines' narrowly based "primary purpose" 
test, into a broad, liberally construed, economic benefit use 
test; a test that mandates an implying of a reserved right 
whenever it is determined that the proposed use will 
promote, in some general way, "a homeland for the survival 
and growth of the Indians and their way of life." Appendix 
F, page F-10. This new doctrine, with its expansive view of 
reserved rights, dramatically increases the potential for dis-
placement of existing water-use based economic units, de-
veloped in response to federally espoused policies, both on 
and off Indian reservations throughout the West. The 
tensions that now exist in the West over water use, arising 
from the uncertainties inherent in the reserved rights 
doctrine, have unquestionably worsened by the Court's 
action. 
Measured against this background, the actions of the 
Court of Appeals raise important and significant issues of 
federal law that merit review and settlement by this Court. 
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CONCLUSION 
Finally, as shown by the incompatibility of its first and 
second opinions, it is clear that the Court of Appeals has 
struggled with the several important issues of first 
impression raised by this case. And accordingly, recognizing 
that its decision should not be the last, the Court of Appeals 
directed the last four sentences of its opinion to this Court: 
* * * State and federal courts, state and federal 
agencies responsible in water rights administration, 
and the numerous Indian tribes, allottees and their 
transferees, are plagued almost on a daily basis with 
the problems and uncertainties surrounrling the issues 
discussed in this. opinion. This case presents an 
appropriate vehicle for the Supreme Court to give 
guidance and stability to an area of great unrest and 
uncertainty in western water and land law. A 
definitive resolution is overdue. The magnitude of the 
problem cannot be overstated. (Emphasis supplied.) . 
Appendix F, page F -20, footnote 18. 
For all of the reasons given above, including this 
urging of the Court of Appeals itself, the Writ of Certiorari 
should be granted. 
Dated: August 28, 1981. 
Respectfully submitted, 
. KENNETH 0. EIKENBERRY 
Attorney General, 
CHARLES B. RoE, JR. 
Senior Assistant Attorney General, 
ROBERT E. MACK 
Assistant Attorney General, 
LAURA E. ECKERT 
Special Assistant Attorney General, 
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State of Washington. 
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